Perspective

Collecting Statistics in Response

to Racial Profiling Allegations
By Karen J. Kruger, J.D.

“This isn’t a problem that can be quantified just in terms
of statistics.... It’s like the guy who is unemployed; the
unemployment rate for him is 100 percent. For people
who have been the victim of racial profiling, the statistic
is 100 percent.™

—U.S. Attorney General John Ashcroft

I he simple collection of data will neither pre-
vent so-called “racial profiling” nor accurately

document a law enforcement agency’s activities as a
means of protecting it from public criticism, scrutiny,
and litigation.? Statistics represent meaningless num-
bers unless they are put in a relevant context or used
as a legitimate means of comparison.® Standing alone,
statistics, much like legal arguments, can be used to
make or defend any position that someone may adopt
on an issue. Law enforcement agencies, therefore,
must take additional steps to ensure that the numbers
they collect accurately reflect reality and support the
positive enforcement and crime prevention efforts that
they conduct.*

UNDERSTANDING THE TERMINOLOGY

Understanding the terminology of racial profiling
constitutes the first step to gathering relevant statisti-
cal information. As some commentators have noted,
the use of race for law enforcement purposes is
unconstitutional when it is the factor used in selecting
potential criminal suspects.’ Other commentators have
described the problem as a “targeting of individuals
for police investigations based on their race alone.”

Because the Constitution requires that a law
enforcement officer have “reasonable suspicion to
stop and detain a person,” no one disputes that
stopping or detaining individuals because of their race
or ethnicity is unconstitutional. As two researchers
describe it: “There is no one list of factors that gives
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rise to reasonable suspicion, as the varieties of
suspicious behavior are as diverse as the types of
activity punishable under the criminal law. However,
reasonable suspicion may not be based on race
alone.”® No Fourth Amendment action, be it an
investigative detention, an arrest, or a search, can be
undertaken based solely upon race. Therefore, offi-
cers who base their Terry stops or other investigative
activities on a suspect’s race alone violate the law
and are guilty of misconduct that very well may be
sufficient to terminate their employment.’ In short,
no circumstances exist under which officers may stop
citizens based solely on their race, sex, religion,
national origin, or sexual orientation. Rather, officers
must base stops on reasonable suspicion—facts and
information that they can articulate, which, in turn,
lead to their sense of suspicion that a violation of law
has been or is about to be committed.'”

The law enforcement community must strive to
remind the public and the press of the correct defini-
tion of the problem, lest they come to believe that
race has no importance in the investigation and
prevention of crime or that such uses are improper.
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For instance, the race of an at-large suspect often
represents an important identifying characteristic
that agencies must include in radio broadcasts.!!
Similarly, law enforcement officials should
remain alert to any inappropriate use of terminology
that is not legally accurate or recognized, but appeals
to the emotional or political aspect of this debate. For
example, some legislative proposals use the terms
consensual and nonconsensual when setting param-
eters for data collection relating to searches of motor
vehicles. The term nonconsensual conveys that a
search was conducted by use of force against the will
of the individual, rather than on a recognized legal
basis, such as incident to arrest.!> Law enforcement
authorities should avoid such misleading terminology
because it creates mistaken and
unfavorable impressions.

for instance, informing the driver of the facts that led
the officer to make the stop. Those facts would, and
must, establish the reasonableness of the stop.'

Equally important are departmental policies,
supervision, and discipline. Law enforcement agen-
cies should send a clear message to all personnel that
using race alone as the basis for any investigative stop
is unacceptable conduct and can lead to termination
from employment. In short, this is a “zero tolerance”
issue. Officers who do not respond to training and
discipline or appear simply immoral have no place in
law enforcement.

A need also exists to educate the public. Agencies
should convey to their communities that law enforce-
ment is a difficult and dangerous profession and that
most who enter it do so for only
the best reasons. The public needs

EXPLORING THE PROBLEM (44

Apparently, the public has
come to believe that if the police
are required to keep a record of
their investigative activities, the
“problem”" of racial profiling
will be curtailed."* While accurate
and meaningful data collection
may have some social science and
management value, it is fraught
with pitfalls. In fact, the effort to

Statistics represent
meaningless numbers
unless they are put in

a relevant context or
used as a legitimate
means of comparison.

to know that the narrow scope of
the racial profiling problem and
the U.S. Constitution protect them
from such abuses and that such
abuses are not tolerated or
advocated by law enforcement
agencies.

COLLECTING

THE STATISTICS

79 These thoughts aside, the
perception appears to exist that

collect statistics may further erode
the public’s trust in law enforce-
ment and the morale among its members, as well as
spend government dollars that could be better used on
law enforcement training and education, community
crime prevention, and drug treatment.

A more effective way to alleviate the problems
caused by the perception that police engage in racial
profiling rests with education—of the police and the
public. Those officers who actually stop citizens only
because of their race are either ignorant of the law or
are unethical or immoral. Training in constitutional
law and ethics, along with effective first-line supervi-
sion, would directly address this problem. It also
may prove helpful for agencies to develop procedures
for making more professional traffic stops that
demonstrate sensitivity to this issue by including,

the public wants law enforcement
to do nothing more than “collect
statistics,” but with no apparent defined purpose. If
agencies find themselves in a posture that requires
this collection—either by legislation or some kind

of executive order—or decides to do so voluntarily,
they should bear in mind some complexities and
sophisticated issues that generally are not acknowl-
edged as problems with statistical collection of this
kind.'®

Methodology

The collection and application of statistical data is
a scientific and academic exercise requiring a well-
designed protocol.'” Most mandated law enforcement
data collection occurs as the result of a legislative
compromise or an effort to appease particular interest
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groups and contains weak methodology. The proto-
cols are determined not by academics or mathemati-
cians but by legislators, governors, or other officials
who may have no training or expertise in the field of
statistics and, therefore, may pay little attention to the
purpose, quantity, or nature of the data that they need
to collect.

Experts in the field should design the data collec-
tion system and base it on a testable hypothesis. They
should include protocols that will ensure that the
process will collect empirical data for research
purposes and not merely to

There is even the potential for civil liability, depend-
ing on the time required and the method used. For
example, if a citizen has to remain on the scene
during the time an officer needs to fill out an “extra”
form, the citizen may perceive this as an unlawful
detention. Also, the collection of “racial’ statistics
may imply that race discrimination problems exist,
thereby enhancing the public’s negative perceptions
at the cost of both the morale and effectiveness of
officers. Finally, officers become burdened with
attempting to identify the race of motorists by sight
or by asking them outright, which

provide evidence for a particular
advocacy group or to falsely
defend an errant officer.'® These 11
protocols must screen out other
behavioral variables that may be
culturally or geographically based
or that include other relevant but
nonracial factors.!” Examples
include highway safety studies
that show African-American
youth as 50 percent less likely

to use seat belts than whites or
Hispanics.? Similarly, traffic

Experts in the field
should design the

data collection system
and base it on a
testable hypothesis.

may escalate tensions and create
a dangerous, or at least uncom-
fortable, situation for both
parties.?

The financial impact repre-
sents another consideration in the
data collection process. Accurate
and well-designed collection
methods may require the purchase
of new computer equipment, the
hiring of persons to input data,

b | and the employment of experts to
analyze the meaning of the data.

stops based on vehicle equipment

violations may occur more often in some minority
neighborhoods because owners may have fewer
resources to devote to repairing their vehicles.?!

The data collection methodology also should
require that agencies collect sufficient data to allow
for meaningful analysis. The notion of a “statistically
significant number” is important but rarely mentioned
when discussing data collection. Primarily, agencies
must ensure that they collect enough data over a
specific period of time to adequately appraise the
circumstances surrounding the types of stops that
their officers make.

Implementation

With all of these elements in mind, the collection
of data must not burden the officers and agencies to
the extent that it has a “chilling effect” on enforce-
ment. The record keeping by officers may become
quite time-consuming, interfere with their lawful
discretion, and create animosity with the public.?
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When a legislative body or
governing executive requires the collection of statis-
tics, appropriate funding rarely is attached to the
mandate.** Agencies must consider whether it is in
their communities’ best interests to impose such a
burden on their budgets, rather than seeing that
money spent on crime prevention and enforcement
efforts.

A data collection initiative also must take into
account the differences between municipal and
highway policing. The work of urban and suburban
officers is responsive in nature—they engage in
police work when and where they are summoned.
Their enforcement pattern depends on the character of
the neighborhoods that they serve. Highway policing
is more self-initiated and, arguably, calls for more
discretion. Conceivably then, municipal and highway
collection models should be quite different from each
other. Moreover, it may prove useful for the collec-
tion and analysis to distinguish between low and high
discretion stops.?




Analysis

Finally, the data collection process must include a
clear direction for the analysis of the data. If agencies
compare the collected statistics to some demographic
statistic, what is the relevant demography or bench-
marks? In a highway patrol situation, this issue proves
especially problematic because an interstate highway
has neither a static “population” nor a counting
mechanism, such as a census. To compare highway
statistics to the local population is disingenuous
because the highway is populated with interstate
travelers. Similarly, when comparing urban data,
agencies must establish a concomitant analysis of the
local criminology and appropriate benchmarks or a
comparative control group.

officers had an equal opportunity to stop others who
were similarly situated to the suspect person but who
they did not stop solely because they were not of a
minority race.*

CONCLUSION

The collection of data concerning the issue of
racial profiling cannot be taken lightly. Superficially,
it may seem like a relatively painless way to appease
public and political concerns, especially to those law
enforcement executives who are confident that their
departments are functioning properly. However,
significant pitfalls exist. If agencies do not base their
collection methodology on a well-designed scientific

omakc e Model, the resulting statistics

Even the U.S. Department

can be manipulated easily to

of Justice acknowledges that
jurisdictions need assistance
“in designing statistical
benchmarks and determining
comparative populations’®
and that “the characteristics
of a traffic stop are difficult to
interpret.”?’ Likewise, the
author’s research has yet to
find an analytical model that
has established a meaningful
benchmark for comparison or
a sufficiently sophisticated
method of interpretation.?®

serve as a sword, rather than
a shield. To then defend
against this sword, agencies
may be forced to attack the
basis of their own statistical
collection efforts, which
ultimately may be perceived
as an effort to engage in a
cover-up.

There is no question that
agencies must address the
public concerns about racial
profiling and the related
issues of public confidence

With respect to these
benchmarks, another neglected issue arises in the
discussion concerning the analysis of the data col-
lected. A racial disparity, if one can be established, is
only legally significant under the Equal Protection
Clause of the Fourteenth Amendment if individuals
stopped solely on the basis of their race were simi-
larly situated to others who were not stopped.*’ In
other words, the correct comparison is not to the
people living in the neighborhood or driving on the
highway who did not engage in the same conduct as
the person stopped. Rather, the complainant must
show that those who did engage in the same conduct
were not stopped because they were not of a minority
race. Therefore, to demonstrate racial bias, the
statistics used by the complainant must show that

and respect for the law
enforcement community. However, it remains naive
to believe that data collection is the sole answer.
Indeed, if agencies do not properly conduct the data
collection process, it may only serve to exacerbate the
problem and undermine legitimate crime-fighting
efforts. ¢

The opinions expressed in this article are the author’s alone
and not those of the Maryland Attorney General or his staff.
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